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PREFACE

Preface

This monitoring report — “On the Road to the EU” — was prepared as part of the
Open Society Institute’s Network Women’s Program (NWP) “Bringing the EU
Home” Project. It is a three-year project (2004-2006) that aims to promote awareness,
advocacy, and enforcement of equal opportunity legislation at the national level and to
build the capacity of national actors in civil society to use EU-level gender equality
mechanisms effectively. The project further aims to help increase the importance of
equal opportunities on the European agenda.

The “Bringing the EU Home” Project stemmed from OSI's EU Monitoring and
Advocacy Program’s efforts to monitor the progress of candidate countries as they
prepared themselves for integration into the European Union and to ensure that they
met the Copenhagen political criteria, particularly in relation to the independence of
the judiciary, minorities’ rights, and anticorruption. This independent project was
developed to evaluate the status of accession countries from the perspective of the
acquis communautaire in the field of equal opportunities for women and men, which
accession countries are required to adopt and comply with.

In 2005, a new phase of the project — “On the Road to the EU” — was started. After
concentrating on new member states of and acceding countries to the EU," we started to
focus on the candidate and potential candidate countries from South Eastern Europe.
Albania, Bosnia and Herzegovina, Serbia and Montenegro, including Kosovo, are
potential candidate countries to the EU, while Croatia and Macedonia are already
candidates. To use their preparation period for EU membership effectively, NWP invited
seven South Eastern European nongovernmental organizations to join the “Bringing the
EU Home” Project. With this phase, the project aims to help raise the significance of
equal opportunities within the process of new and future accession negotiations, creating
a unique platform for candidate and potential candidate countries.

An assessment of the status of equal opportunities between women and men, de jure and
de facto, was carried out in the above seven entities. The EU directives on equal
opportunities provided the framework for monitoring and analyzing corresponding
legislation, institutions, and practices. The project focused on the directives related to the
principle of equal pay for work of equal value; equal treatment as regards employment;

! See the publications of the previous monitoring phases: Monitoring the EU Accession Process:
Equal Opportunities for Women and Men, Budapest: OSI, 2002; and Equal Opportunities for
Women and Men: Monitoring law and practice in new member states and accession countries of
the European Union, Budapest: OSI, 2005.
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protection of pregnant women, breastfeeding women, and women who have recently
given birth; and the situation of self-employed workers.

As a result of the assessment, seven monitoring reports were prepared. In this publication
you can find the summary of the results, while the full reports themselves are available
online.? To provide effective tools for advocacy at national and EU levels, the reports
outline specific areas of concern and issue clear recommendations to governments on
legislation, institutional mechanisms, policies, programs, and research initiatives. The
recommendations focus on how laws and their implementation in participating countries
should be in line with EU standards, to ensure that gender equality becomes a reality in
the countries monitored.

The Network Women’s Program worked in cooperation with the relevant members of
the International Gender Policy Network (IGPN) in this new phase of the project.

We would like to thank all individuals and partner organizations who were involved in
this monitoring project and whose invaluable contributions and support made the
publication of these reports possible.

Eva Foldvari
Senior Manager of the Network Women’s Program
Open Society Institute

Valdet Sala

Coordinator of the “On the Road to the EU” sub-project, 2005-2006
Consultant to the Network Women’s Program

Open Society Institute

2 See WWW.S0r0s.org/women.
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In the private sector, especially in organizations where terms of employment are subject
to a two-way contract between employer and employee, with no collective contract in
force, violation of the equal pay principle may occur.

SECTION 4 — Conclusions. Areas of Concern. Recommendations

4.1 Conclusions

The principle of “equal pay for work of equal value” is not explicitly incorporated into
national legislation, but it can be derived from the main equality principle enshrined
by the Constitution and common law provisions.

The national legal framework does not provide the requisite legal means to
enable employees who believe they have been discriminated against via
violation of the equal pay principle to pursue their claims before court of law.
Consequently, these workers do not receive legal assistance from the State.

The national legal framework does not specifically stipulate that employers
bring to employees’ attention available enforcement options and complaint
mechanisms in regard to the equal pay principle.

Collective Bargaining Agreements do not explicitly incorporate the principle
of equal pay for work of equal value.

Pay disparity between women and men does not legally exist in Kosovo.
However in practice the latest available data shows that women received 88
percent of men’s pay.

The average salary of women in Kosovo is lower than that of men due to
several reasons including the fact that women are employed in leadership
position only in specific cases.

4.2 Areas of concern

The institutional structures provided for by applicable legislation in Kosovo to
protect the principle of equal pay for work of equal value are not as active as
they should be and there is clash of competences among them.

4.3 Recommendations

20

The Collective Contract signed by the Three-Sided Council — Kosovo
Government, Kosovo Independent Trade Union, and Kosovo Chamber of



KOSOVO

Commerce — must be implemented and specifically incorporate the principle
of equal pay for work of equal value.

The principle of equal pay for work of equal value must explicitly constitute
the basis of new labor legislation to be adopted both in the public and private
sectors.

Unions must be better organized and ready to undertake and impact agreements
relating to working conditions, social security, and implementation of the
principle of equal remuneration for work of equal value.

Research studies and monitoring of compliance with applicable law,
specifically the enforcement of the principle of equal pay for work of equal
value must be initiated and implemented.

Union intervention in cases of signing and termination of work contract to be
foreseen in the Kosovo legislation.

The Official Gazette of PISG with the final official texts of legislation adopted
by the Kosovo Assembly and promulgated by SRSG should be issued.

Information campaigns educating the public about employee rights,
particularly about the principle of equal pay for work of equal value should be
implemented.
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EQUAL TREATMENT AT THE WORKPLACE: EMPLOYMENT,
TRAINING AND WORKING CONDITIONS

Council Directive 76/207/EEC of February 1976 on the implementation of
the principle of equal treatment for women and men as regards
access to employment, vocational training and promotion and
working conditions. Amended on September 23, 2002 through
Directive 2002/73/EEC of the European Parliament and of the
Council.

SECTION 1 — National Legal Framework Concerning the Principle
of Equal Treatment for Women and Men

1.1 General provisions

Constitutional framework

Kosovo’s legal order guarantees equal rights for women and men. Article 3.1 of the
Constitutional Framework provides that “All persons in Kosovo shall enjoy human
rights, fundamental freedoms, and full equality without discrimination on any
grounds.”®

Although the Constitutional Framework does not specifically articulate a definition for
equal opportunities, Article 3.2 thereof stipulates that “The Provisional Institutions of
Self-Government shall observe and guarantee internationally recognized human rights
and fundamental freedoms, including rights and freedoms set forth in the Universal
Declaration of Human Rights; the European Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protocols; the International Covenant on
Civil and Political Rights and the Protocols thereto; the Convention on the
Elimination of All Forms of Racial Discrimination; the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW); the Convention on the
Rights of the Child; the European Charter for Regional or Minority Languages; and
The Council of Europe’s Framework Convention for the Protection of National
Minorities. The provisions on rights and freedoms set forth in these instruments shall
be directly applicable in Kosovo as part of this Constitutional Framework.”® This is a
crucial step in the right direction and a pivotal constitutional principle enabling, as it
does, a smooth harmonization of Kosovo’s domestic legal order with prevailing

% Article 3.2, UNMIK Regulation 2001/9 on the Constitutional Framework of Self-Government
in Kosovo.

% 1bid., Article 3.
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international standards by providing the latter with an opportunity to implement legal
norms based on a wealth of legal experience far richer than that of Kosovo.*’

The Gender Equality Act

Article 1.1 of the Gender Equality Act (GEA) protects, addresses, and establishes
gender equality as a fundamental value for the democratic development of Kosovar
society, providing equal opportunities for both men and women in Kosovo’s political,
economic, social, cultural, and other walks of life. Article 1.2 of GEA establishes the
conditions and opportunities for gender equality via policies in support of overall
development, especially for the improvement of women’s status, in order that they be
able to take their rightful place in family and society. It is the duty of society as a whole
to provide equal rights, and it requires the elimination of all barriers standing in the
path of gender equality, as set forth in Article 1.3 of GEA.

Article 2.2. of GEA provides that equal treatment means the elimination of all forms of
direct and indirect gender discrimination.

Under GEA equal gender participation for both will have been attained in the event
that the ratio of either gender at organizations, institutions, or at decision making level
reaches 40 percent.®

The Antidiscrimination Act

The Antidiscrimination Act (ADA) applies to all natural and legal persons in both the
public and private sector, including public bodies, in relation to any action or inaction
that violates the right or rights of any natural or legal person or persons vis-a-vis access
to employment, self-employment, and profession, including selection criteria and
recruitment conditions, whatever the branch of activity and at all levels of the
professional hierarchy, including promotion; access to all types and to all levels of
vocational guidance, vocational training, advanced vocational training and retraining,
including practical work experience; employment and working conditions, including
dismissal and pay.*®

Article 2 of UNMIK Regulation N0.2000/54 amending UNMIK Regulation
N0.1999/1, with authorization from Kosovo’s interim civil administration, provides
that “in exercising their functions, all persons undertaking public duties or holding
public office in Kosovo shall observe internationally recognized human rights standards
and shall not discriminate against any person on any ground such as sex, race, color,

%7 Cf., Besim M. Kajtazi, Know Your Rights. 2005. Pristina: GASGE.
% Article 3, the Gender Equality Act.
¥ Article 4, the Antidiscrimination Act.
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language, religion, political or other opinion, national, ethnic or social origin,
association with a national community, property, birth or other status.”*

Meanwhile, Article 2.3 UNMIK Regulation N0.2000/45 on the Self-Government of
Kosovo Municipalities stipulates that “All organs and bodies of a municipality shall
ensure that inhabitants of the municipality enjoy all rights and freedoms without
distinction of any kind, such as race, ethnicity, color, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status, and that they
have fair and equal employment opportunities in municipality service at all levels.”*

UNMIK Regulation N0.2005/15 of March 16, 2005 amending UNMIK Regulation
N0.2001/19 on the Executive Branch of Provisional Institutions of Self-Government
in Kosovo sets forth under Article 1.7 that “Within the scope of their functions and
responsibilities, Ministers shall ensure that their Ministries provide credible and
transparent services without discrimination of any kind, such as on grounds of
ethnicity, social origin, sex, physical limitation, religion, political opinion or any other
opinion.”*

Despite the legal and institutional guarantees for equal opportunities, in actual fact
women and men find themselves in rather unequal situations in the labor market.

1.2 The concept of discrimination on the ground of sex: definitions and
legal sanctions

Article 2 of the Essential Labor Act prohibits all forms of discrimination. Paragraph 1
of the Article provides that discrimination in employment and occupation is
prohibited. The meaning of the terms employment and occupation include access to
vocational training, access to employment and to particular occupations, and terms and
conditions of employment. Article 2 defines discrimination as a term that “includes
any distinction, exclusion or preference made on the basis of race, color, sex, religion,
age, family status, political opinion, national or social origin, sexual orientation,
language or union membership which has the effect of nullifying or impairing equality
of opportunity or treatment in employment or occupation.”

Articles 2.3 and 2.4 of Kosovo’s GEA define direct gender discrimination as “the
unequal treatment of an individual as compared with another individual of the

0 UNMIK Regulation N0.2000/54 Amending UNMIK Regulation N0.1999/1, as amended on
the authority of interim administration of Kosovo.

1 Article 2.3, UNMIK Regulation No.2000/45 on the Self-government of Kosovo Municipalities.

2 Article 1.7(c), UNMIK Regulation No0.2005/15 Amending the UNMIK Regulation
N0.2001/19 on the Executive Branch of Provisional Institutions of Self-Government in Kosovo.
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opposite sex in the same or a similar set of conditions.” On the other hand, “Indirect
gender discrimination shall mean the placing of a certain individual in an unequal
position with the neutral provisions, the standards or unequal treatment under the
same or similar conditions, except in cases where such provisions, standards or
treatment are indispensable and, furthermore provided that such treatment can be
justified by objective facts not based on any particular sex.”** Additionally, Article 2.5
of GEA regards incitement of a person to engage in gender discrimination as an act of
discrimination.®

The Gender Equality Act defines what is to be regarded as direct or indirect
discrimination. Article 3 (a) and (b) provides that “Direct discrimination shall be taken
to have occurred where one person is treated less favorably than another, has been or
would be treated in a comparable situation based on one or several grounds such as
those set forth in Article 2(a);”* “Indirect discrimination shall be taken to have
occurred where an apparently neutral provision, criterion or practice would put
persons, on the basis of one or more grounds such as those set forth in Article 2(a), at a
particular disadvantage compared with other persons, unless said provision, criterion or
practice is objectively justified by a legitimate aim and the means of achieving said aim
are appropriate and necessary.”*’

While Kosovo’s Constitutional Framework provides all Kosovar citizens, without
discrimination on any grounds, equal rights and fundamental human freedoms, Article
158(1) of the Provisional Criminal Code of Kosovo, applicable to any criminal offence
within the territory of Kosovo, provides that “Whoever unlawfully denies or limits the
freedoms or rights of a resident of Kosovo as set forth in the Constitutional Framework
and applicable law, on the grounds of difference of race, color, sex, language, religious
belief or non-belief, political or other opinion, national or social origin, property, birth,
education, social status or other personal characteristics, or affiliation to an ethnic,
religious or linguistic community in Kosovo, or whoever unlawfully grants a resident of
Kosovo any privilege or advantage on the grounds of such a difference or affiliation
shall be punishable with imprisonment from six months to five years.” Additionally,
paragraph (4) of Article 158 provides that when the offence specified in the Article is
committed by an official person in the exercise of his or her duties, the perpetrator will
be punishable with imprisonment from one to seven years in the event of an offence

" Article 2.3, the Gender Equality Act.
“ Article 2.4, the Gender Equality Act.
> Article 2.5, the Gender Equality Act.
¢ Article 3(a), the Antidiscrimination Act.

7 Ibid., Article 3(b). Cf., also Administrative Instruction No. MPS/DCSA 2003/12 on Equal
Opportunity Procedures.

N
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specified in paragraph 1, or with imprisonment from six months to three years in the
event of an offence specified in paragraph (3).®

Penal retribution for violation of employment and gender equality rights is set forth in
Article 182 of the Provisional Criminal Code of Kosovo “Whoever knowingly fails to
comply with the law or a collective contract with respect to employment or labor
relations, pay or other income, the length of working hours, vacation or absence from
work, protections for women, children or disabled persons, or overtime work or night
shifts, thereby denying or restricting employee rights shall be punishable with a fine or
imprisonment of up to one year.”*® Further, Article 183(1) of the Provisional Criminal
Code provides: “Whoever denies or restricts the right of persons to free employment
under equal conditions determined by acts of law shall be punishable with a fine or
imprisonment of up to one year.” “Whoever, in violation of the law, obstructs or
renders impossible for a worker to exercise his or her right to participate in
management or abuses said rights shall be punishable with a fine or imprisonment of
up to one year,” as set forth in Article 184 of the Criminal Code.

Article 16.1. of GEA provides that employers violating paragraph 12.5 of the Act
(stipulating that employers pay women and men equally for equal work and for work
of equal value and provide equal employment and working conditions and rights.) are
subject to a fine from EUR 1,000 to EUR 5,000. Violation of paragraph 12.5 carries a
fine of EUR 500 to EUR 1,500 for the perpetrator.

All natural persons and legal entities, or any combination thereof, who have violated
the provisions of the Antidiscrimination Act, are subject to fine of EUR 500 to EUR
2,000, depending on the nature and degree of thereof.

According to Article 24.4 of UNMIK Regulation N0.2001/27 of the Essential Labor
Act in Kosovo, a labor inspector is also responsible for performing the following
functions: enforce compliance with the Regulation as well as other relevant provisions
of applicable law governing working conditions, working hours, pay, safety and health.

In the event that a labor inspector determines that under Article 25.1 an employer is in
violation of a provision of said Regulation, she/he may issue a written warning to the
employer or impose a fine as set forth in Articles 25.2 and 25.3. Violation of Article 13
on Equal Pay for Men and Women is punishable with a fine of up to DM 10,000 (EUR
5,000). Under Article 25.4 an employer may request that the Department, or the
authority that will succeed it, review the labor inspector’s decision to fine the employer.

8 Article 58 (1), UNMIK Regulation No.2003/25 on the Provisional Criminal Code of Kosovo,
July 6, 2003.

49 Article 182, the Provisional Criminal Code of Kosovo.
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An employer has the right to appeal to a competent court of law in Kosovo for a review
of the decision made by the Department, or the authority that will succeed it.

1.3 Legal status of harassment and sexual harassment

Article 2.5 of the Gender Equality Act provides, “Harassment and sexual harassment
constitute gender discrimination,” while Article 2.7 goes into greater detail and
stipulates, “Harassment shall include all forms of behavior that aims or constitutes a
threat to personal dignity.”

GEA defines sexual harassment as “any form of sexual, verbal, nonverbal, physical or
symbolic behavior that constitutes a threat to personal dignity.”

The Antidiscrimination Act defines harassment in Article 2/c: “Harassment shall be
deemed to be discrimination within the meaning of Article 2(a) in the event that
unwelcome conduct occurs (including but not limited to unwelcome conduct of a
sexual and/or psychological nature) based on grounds such as those set forth in Article
2(a) that have the purpose or effect of violating a person’s dignity, and of creating an
intimidating, hostile, degrading, humiliating, or offensive environment, as determined
by the said person.”*®

SECTION 2 — Implementation of the Principle of Equal Treatment for
Women and Men: Legal Foundations and Institutional
Structures

2.1 General presentation

Article 1.4 of GEA provides that gender equality is based on the principle of equal
behavior and equal opportunity. Its implementation is exercised through the
undertaking of positive measures and gender equality awareness policies. Article 3.1. of
GEA sets forth that the implementation of legal and affirmative measures establish
equal participation for both women and men in legislative, executive, judical bodies at
all levels, as well as in public institutions, so that representation of both sexes in these
institutions contributes to the increase of their ratio in the general population of
Kosovo.

Article 4.1 of GEA provides that “The Kosovo Assembly shall observe the principles of
equal gender representation during the establishment of working groups and

%0 Article 2/c, the Gender Equality Act.
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delegations pursuant to its rules of procedure.” The executive branch as well as the
Kosovo Government are likewise obliged to comply with the gender equality principle:
“The government and the ministries shall promote and provide for equal gender
rights” (Article 4.7). In addition, Article 4.14 provides, “Local government bodies shall
promote and establish equal opportunities, shall draft their policies with due
consideration for gender equality, shall approve any necessary measures, and take the
requisite action to provide equal opportunities for both women and men.

At 30 percent, the ratio of women in Municipal Assemblies and in the Kosovo
Parliament is the highest in the region, and, indeed, higher than in most Western
European countries. This does not, however, translate into leadership positions in
government for Kosovar women. Currently, the Kosovo Government has only one
female cabinet-level minister — a permanent undersecretary of state — out of a total of
13; one Chief Executive Officer (of the Gender Affair Office); 33 women deputies in
the Kosovo Parliament, two women serving as Chairpersons of Parliamentary
Commissions; one woman in the capacity of head of a parliamentary group; one female
city manager; and two female deputy city managers.

2.2 Available legal procedures in cases involving the violation of the
principle of equal treatment for women and men

GEA sets forth general and specific steps vis-a-vis implementation of equal rights, and
likewise stipulates responsibilities of every individual. Article 4.16 of the Act provides
that a Gender Affairs Officer in each municipality review all local government
decisions prior to endorsement.

Article 10 of the Antidiscrimination Act, provides that in the course of investigating a
complaint filed on grounds of gender discrimination, “The Ombudsperson of Kosovo
shall, as the authorized institution therefor, receive, investigate, and review complaints
concerning violations of rights arising from alleged gender discrimination, in
compliance with his or her powers pursuant to legislation in force.”"

Article 8.1 of the Antidiscrimination Act sets forth that “When persons who consider
themselves wronged due to lack of compliance with the principle of equal treatment as
applicable to their situation substantiate their claim before court of law or other
competent authority, presenting evidence from which the fact of direct or indirect
discrimination may be established, the burden of proof shall fall on the respondent to
show that there no breach of the equal treatment principle had occurred. Paragraph 8.1
shall not prevent the introduction of rules of evidence that are more favorable

*1 Article 10, UNMIK Regulation No.2004/32.
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defendants. On the other hand, a complainant may substantiate or defend his/her
allegation of discrimination by any means, including on the basis of statistical
evidence.”® This complaint investigation procedure, which incorporates the
application of the equal treatment principle for women and men in employment
situations, professional training, job promotion, and working conditions, renders the
plaintiff's situation easier, creating favorable conditions for them, since they do not
have to produce documentary or any other evidence from the persons who have
allegedly violated the equal treatment principle, as this would be extremely difficult to
obtain.

As set forth under the national legal framework, associations, organizations, and other
legal entities are not obligated to meet the criterion of having a legitimate interest in
enforcing compliance with the principle of equal treatment for women and men.

2.3 Protective measures with regard to women'’s participation in the labor
market

Kosovo’s national legal framework incorporates women’s right to keep their jobs and
return to the same position after maternity leave.

2.4 Prohibition of dismissal

Article 13.13 of GEA stipulates that dismissal from work, temporary suspension, unfair
treatment involving work safety, working conditions, or the recognition of the
employee’s work due to his/her complaint for sexual harassment, or gender-based
discrimination is prohibited.

The Article 13.12 of the GEA stipulates that “Dismissal of an employee shall be
prohibited in the event that said employee demands implementation of laws on the
books.”

Despite existing legislation in force, the lack or malfunctioning of institutional
mechanisms hinder Kosovar citizens from protecting their fundamental rights and
freedoms.

52 1hid., Article 8.
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